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Subject: Whether an Army offiser, ctatiomed in *ashington, who
maintaing a home eclsewhers, may deduet living expenses
inourred in “ssaington.

1, The question presented is whether sn Arwy officer, staticned
in ¥ashington, who maintains s home elsawhere, may deduct living ex-
penses Incurred in %ashington.

2. At the ocutset, it is cbvious that to the extent that the
officer is roimbursed through rental and subsiste:es allowances (which

ars excluded from gross incems, Saction 29,22(a;-3, Regulations 111,

Jones v. Unlted States, 60 Ct. C1l. 552) such oxpenses are not peid by

the officer sud ne mey .ot deduet them. [.7T. 3474, C.8. 1941-1,
p+ 207. The guestion, therefore, is whether hs may deduot tas amount
by which hie expenses exceed the allowances.

8. Seetion 24{a) of the Internal Revenue Code provides in part
&8 follows:

"In computing net ineeme no deduction shall in any case be
allowed in respeoct of--

(1) Personal, living, or family expenssg,wes,®
. Seetlon 23 of th: code in part providess
"Ia camputing net income there shall be allowed as dedugtions:
(a) ixponseg.~==
(1) fTrade or business expenseg.---

() In general.---All the ordinary and necessary
expenges pald or lnourred during the taxable year in carrying on
any trade or business, inaluding*s*traveling expenses {iaeluding
the entire amount cxpeaded for meals and lodging) while awsy from
homs in the pursuit of & trude or businessje+»"

S+ There is no questlion thet the profession of au Army officer
i2 & trade or business within tho meaning of the statute. I.T. 1497,
I-% C.8. 89, Hormally, uowever, living expensas ars son-deductibla
under Seotion 24(e), unlese they constitute "trsveling oxpensss™ under
Section 23(a)(1)(A). It will be observed that to fall sithin that cate-

gory, they must be lncurred "while away from home in the pursuit of a

trade of business.”
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6. The Burusu of Internal Revenue has long adhered to the view,
in whioh the Bosrd of Tex appeals (now Tax Crurt) has unifsrmly coa-
curred, thet s tax-ayer's "home" within the meening of the statute is
the "place of business, employmant, or the pest or station at which ha
1s employed” and thet a texpeyer msy not keep his pluce of residence at
& polint where he 1g not sngaged in carrying on a trade or business end

talke & deduption for his additiopel living expsnses. Bixles v Comuissiomer,

5 B.T.A. 11813 Lindsay v comiseienér, 34 3.T.A. B40; friddy v Comzissionser,

43 B.T.A. 18, sppeal disaissed {C.C.A. 5} 23 July 124); ¥inborne v Zomrissionsr,

T.C. Hemo, Dooket fin. 58, 8 June 189443 Barnhill v Commissioner, T.0. Jemo,

Docket Nos. 37, 38, 31 May 1944. In 1.7, 1404, I-Z C,B., 145, it wae ex-
prassly rulad that e naval oficer who is statloced in one locality for
an indeflnite period of time 1s not sngaged in traveling im pursult of a
trade or business and sennot deduot "is living expensaes at his station,
7. The Uircult Courts of Appsels for the Sseond and ¥inth Circuits

have, however, rejscted the Bosrd's view. In Coburn v. “ommisszloner, {0.o.

A, 2) 138 F, (2d) 763, the taxpaysr was an setor and mansger in legitimats
stuge production in Yow York. He maintasined there » house whieh ho alse
uged as his of'fice. In 19358 he spant an aggregate of 263 days in Oali-
fernia performing several short-term contracts to sppear in motion platures,
and olaimed ae a deduction nis livin: expenses in California. The Zoard
of Tax Appeals held that during that yesar the taxpayer‘'s principal ocoupation
was that of a movie smotor in Californis, snd that, aofzuqnently, nis "home"”
for statutory purposes was in Californis. The vircuilt Court pointed out
thet the taxpayer alwaye intended to return to New York, and als California
residence was never intended to b: anything but temporary. In holding,
thersfore, that the expense was incurred awey from "home” the “ourt smids
*Ia the ordimary meaning of tho word ¥r. Coburn's ‘home®

wae ia New York, not in californis. The Commissioner urges

that the statute uses the word in a special *tax sense' which

sompsls the opposlits conclusion. DBut nething in the statute

bears evidenas of sny unusual meaning., Ordinarily, it ie true,

o man meintaine his thome' in the eclty or locality where he

sarries on his trade or business; and, if he chooses to live
in the suburbs, it may well be that the expensss of dally travel
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bebwean ‘homet and place of business ars personsl eXpenRO S
rather than 'traveling expenses® withis the msaning of the
revenue sots. Appeal of mllivmn, 1 B.T.A. 93. But granting
this and assuning thet the words of the statute zay be given
& speolsl 'tax seusc', we are convinsed that a taxpAyar's
homs, even in such sense, ought to be limited to the place
where he is regularly employed or customarily carriss on
business during the taxable year,®

8, In wallsce v. Commissiemer, (C.C.A. 9) —F. (2d) __, the
taxpayer lived in Sen Franciseo, but for the purpose of wppearing in
¢ motion ploture, meintained o temporary residence in Hollywood. Az in
the Coburn case, the ocourt oited the taxpayer's undenisdle intention to
return to San Franciseo, and seid:

®Qur first inguiry is to sscertain whether there is any
indication of an intentlon by Congress to sesploy the expression
‘away from home in the pursuit of e trade or business' in the
logialation under consideration other than according te the
erdinary snd usual meaning of ths words used * » =,

"Ne have found nothing in section 23 (a){1) of the Internsl
Revanue Code or in the sarlier legislation from which this ecde
provision is derived whioch demotes any intent by Congress to
attribute to the word 'home' as therein used any unusual or novel
nepning .

"The:efors the Tex Court in its effort to differsntiste
between the conceded 'domicile’ and *legnl rasidence’ of both
petitionsrs aftor thelr marriag: and their 'heme® at such times,
has, we think, invaded ths domain of ‘engress in construlng the
torm *home' as used in the statute under consideration as meani.g
‘the taxpayer's place of business, employment or the post or
station &b which he is employed.' BHad Yongress intended that
the word 'home' should mot bde understood and applied in its
ordioary szense but rether ag mspning the locsle of smployment
of the taxpayer, it would have used a more appropriate term
%o tl:f&ts such sn intent.

A Boms ia relation to the place of abode is & dwelling
place of & person, distinguished from other dwelling places of
that person by the intimsay of the relation betwesn the person
end the plaecs. . : _

® sen

*Petitionmer Ina Claire ¥allage's relations with Hollywood
aad its vicinity were omsusl, professional and temporary. Hone
of her private and intimste attitudes and relaticnships which
£° to make up home, s that place is ordinarily designated,
found lodgment there, .er physioal prosence and her placs of
abode in the vicinity of Hollywood were businees necessitios,
and &t no tizme did she manifest any intention or desire to
remain thers after completian of her work. All of her expendi-
tures for which the dedustions are claimed were allomable
buaslness sxpensos as distinguished from porsonal expenses and
ware lnourred in the pursuit of and direatly connected with a
temporsry comtract of employment while she was awsy frosz her
usual place of abode,
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“fhe clearly expressed purposs of “ongrsss in enacting
income %tax laws is to impose tax burdens upon the net inocme
of individuals, and in ascertaining such income when Congress
hes used only literal terms in specifying the allowable
deduotisng from gross incoms such meaning of deduotions must
be ascepted by the ocurts unless suoh oourse would lemd to
absurd results. Ve cam asonceive of no sush results by glving
to the word 'home' in the aizplication of Sfection 23 {a){1) of
the Internel Eevenus Code its normal and sustomary meaning.
On the othsr hand, to judicielly innovate a msaning of 'hove!
as the taxpayer's 'plage of business, employment, or the post
or station at whioch he is employed,’ eaas the Tax Court 'me dons,
would, we think, operste to thwart the obvious purpose of
Congreas to tax net inecowe and would in many ocsses tax the
groass instead of the net income of individuals.”

$. On the basis of those authorities there appeare to be a strong
argument for allowance of e deduction of unroimbursed living expensss
by temporary officers; the rights of officers of the Regular Army,
however, are not so clear. For the oitizen-soldler who hus maintained
his peeoe-time home, 1t iz olear that his sdditional quarters an&ﬁ_‘ sub~
sistence expenses are temporary, and thnat hy intends torsturn to ﬁia
"home"™ ag soon as he 1s releassd from aetive duty. lils expensss would,
therefore, be inourred away from “"home" as the appellate eourts have
dafined 1%. Hostal such officers likewise have ancther "principti"

business which they will resuma, (See Powsll v. “ommissioner, 34 B.T.A.

655; Schurer v. Commissioner, 3 T.C. No. 88). It would seem, however,

that thoss who heave rented or sold their homes, and who, thzrefore, srs
ineurring living expensesz in only one place, could not successfully

elaim the dedustion. If hiz expenses excsed his sllowmncse by reason

of his meintaining his family with him, however, the deduction is extremely
dowbtful. Likewise, I'or the professional soldisr, the deduction is
doubtful. The Army, of course, iz the permanent business of the Regular
Army officer and hs cannot have a home apart from his station in the sense
of & plase to which he will return betwson temporary excursions. ¥#ith

the exoaption, perhaps, of actual combat stations, each station is reslly
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his home. Accordingly, it is doubtful if his living «xpenses ars
®sway from home.”

10, Por either afficer, however, it is wholly unlikely that the
Burssu will approve the deductiems. Litigation, therefore, would
almost inevitably follow a sleim for the allovance of & dedustion of

living expensos.
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